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Tue lists of causes in the Circuit 
Courts have been growing smaller for 
several years past and at the April 
term in Essex, Hudson and Middlesex 
they were shorter than ever. There 
seems to have been a gradual falling 


off in the ordinary common law busi- 
ness, and thé extention of the jurisdic- 
tion of the District Court has relieved 
the Circuit Courts of a great many 


small cases. The Essex Circuit was 
adjourned last term from the seventh 
to the eighteenth of April and the work 
of the term was done before the first 
of May. 


Ir 1s now seriously proposed in Eng- 
land to abolish the trial by jury in 
civil causes. This step was predicted 
some time ago as likely to be the re- 
sult of the bringing of the law and 
equity divisions together in one build- 
ing. It was said that counsel and 
suitors in common law cases having 
become accustomed to seeing causes 
disposed of by the equity judges would 
naturally come to submit their causes 
to the common law judges to avoid the 
delay and uncertainty of the trial by 
jury. The trial by jury certainly adds 
much to the difficulty and expense of a 


17 








common law case. The fact that the 
jury is empanelled for the term and 
must be kept constantly employed 
makes it necessary that cases should 
be called in quick succession, so that 
counsel, suitors and witnesses must be 
kept waiting day after day, lest there 
should by chance be an hour unoceu- 
pied. A judge without a jury could 
arrange the business so that each cause 
might be reached almost at the time © 
appointed. Without going so far as to 
abolish the right of trial by jury it 
might easily be so ordered that causes 
should be tried before a judge alone 
as a matter of course, unless either 
party should insist upon a trial by jury ; 
and we venture to predict that jury 
trials would soon be as rare in the cir- 
cuit as they are now in the district 
courts. The trial by jury is the great- 
est obstacle to the fusion of the courts 
of law and equity. So long as common 
law issues have to be framed with ref- 
erence to the decision of the jury upon 
questions of fact there is little tu be 
gained by uniting the courts, for the 
proceedings must remain radically dif- 
ferent. 


Tue Court of Errors read opinions 
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on the 17th of April. The interval 
after the adjournment was so long that 
they were able to dispose of many of the 
cases argued at the last term. They 
used to dispose of nearly all aftera 
short adjournment, but the practice 
has been different for a few years past. 

Abstracts of the decisions will be 
found on another page. There was a 
very interesting argument between the 
Chief Justice and Judge Van Syckel 
upon the nature of an office and the 
right of an officer de jure to recover 
from an officer de fucto the fees and 
emoluments of the office, received by 
the latter while exercising the duties of 
the office in good faith. The majority 
of the court held with Judge Van 
Syckel, that no action would lie. They 


distinguished the English cases, on the 
ground that in England an office is 


property and in this country it is not, 
and the American cases, which had 
either misapprehended the English 
cases or were influenced by statutes, 
and they held that upon principle 
the officer de facto was entitled to re- 
tain the money which he had earned in 
the discharge of duties that he had 
assumed by reason of an election or 
appointment and which he thought was 
valid and believed to impose upon him 
the exercise of those duties. The Chief 
Justice, dissenting with four other 
Judges, said that he was unable to dis- 
tinguish the cases and considered them 
as binding authority. He said the 
distinction made, that an office is 
property in England and not in Amer- 
ica, seems to be nominal rather than 
real. An office lacks many of the ele- 
ments of property in England. but 
the question whether it is property or 
not is of little importance. The officer 
has certain definite rights in his office 
whether it is called property or not. 
The right to the office is a legal right, 
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and the deprivation of it is in itself a 
legal wrong, without regard to the 
motives of the usurper. [If it is a legal 
wrong in itself, the intention with which 
it is done is of no consequence. The 
good motive of the de facto officer can 
only be urged as a reason for relieving 
him from loss at the expense of the 
rightful owner. The hardship of the 
case is not different from that which is 
suffered when a man innocently spends 
money on land which turns out to be an- 
other’s. The arguments on both sides 
were elaborate and carefully prepared 
and were exceedingly interesting to lis- 
ten to, but we cannot attempt to publish 
them in full. The abstracts given be- 
low suggest the principal points of 
the discussion. Judge Dixon agreed 
with the Chief Justice. For our own 
part, if we may express our opinion 
when the learned judges disagree, we 
think the Chief Justice had the best of 
the argument and that the decision of 
the court was wrong. It is confirmed, 
however, by decision in the New York 
Court of Appeals in Terhune v. City of 
New York referred to in a note to this 
case reported below. 


An rncipent occurred last month in 
one of the courts of special sessions in 
this state which provoked comment in 
the daily papers, and cannot be allow- 
ed to pass unnoticed here. A young 
man was sentenced to two years’ im- 
prisonment for some offence. Ashe 
left the dock he was heard to mutter 
some words of disrespect to the court. 
The court called him back and added 
tww years to the term of his imprison- 
ment. The comment was that this 
was in reality sentencing the man for 
his disrespect under the form of sen- 
tencing him for his former offence ; 
that if his crime deserved four years 
imprisonment it should have been im. 
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posed at first, andif not, the angry 
words did not warrant a new sentence. 
The court no doubt justified itself by 
the argument that the angry words 
showed a depraved disposition in the 
criminal which made a greater punish- 
ment necessary. But it is not safe to 
judge of a man’s depravity by words 
uttered at the moment of receiving a 
sentence to the state prison. It is of- 
ten a question of self-control rather 
than of disposition. And a sentence 
rendered in reply to angry words has 
not the appearance of judicial calmness 
which is necessary to give it the dig- 
nity and weight of the impersonal jadg- 
ment of the law. 


Tue postion of a judge of the special 
sessions is very trying and responsible. 
Serious crimes are tried before the 


court without a jury. The prisoners 
are generally ignorant and often friend- 


less and without counsel. The trials 
are summary and the punishment may 
be very severe. The witnesses are gener- 
ally officers who have a sort of profes- 
sional pride in obtaining a conviction. 
The prisoners often waive the right of 
trial by jury because they do not know 
their right to insist upon it. Brought 
suddenly from the jail to the court 
without preparation for trial, they have 
little chance to make a «defence. Their 
stupidity and bewilderment may easily 
be mistaken for sullenness, and unless 
the judges have rare patience and pow- 
er of discrimination, there is grave 
danger of doing a fearful wrong. It is 
@ serious matter to sentence a man to 
ten years in the state prison, and when 
this can be done by two or three judges 
upon a summary trial without a jury, 
it imposes a great responsibility upon 
the judges, especially when the prison- 
er is friendless and there is no one to 
clamor for his release when he has once 





131 


been put within the walls of the prison. 
These summary trials ought to be very 
carefully guarded, and no man ought to 
be allowed to waive the right to indict- 
ment and trial by jury for a felony un- 
less he knows exactly what he is doing. 


Tue decision of the United States 
Supreme Court in The Swift & Court- 
ney & Beecher Co. v. The United 
States, on April 17th, seems to be con- 
trary to the opinion of Chief Justice 
Beasley in the recent case of State v. 
Kelsey, 5N. J. Law Journar 108. A law 
provides that a commission of not more 
than ten nor less than five per cent. 
shoul. be allowed to dealers upon pro- 
prietary stamps, the amount to be 
fixed in the discretion of the Commis- 
sioner of Internal Revenue. The Com- 
missioner, by regulation, fixed the rate 
in certain cases, and provided that it 
should be paid in stamps and should 
be estimated on the amount of money 
actually paid, and not on the whole 
amount of the stamps. A later act 
provided that a commission of ten 
per cent. upon the amount of the sale 
should be allowed to dealers upon cer- 
tain pruprietary stamps. The com- 
missioner allowed this percentage only 
on the amount of money paid, and not 
on the whole value of the stamps sold. 
The dealers claimed commissions on 
the whole amount of the stamps sold, 
and brought this suit in the Court of 
Claims to recover the difference. It 
was contended on the part of the 
United States that the custom of the 
office, well established for many years, 
had been to calculate the commissions 
as it had been done in this case, and 
that this custom, long used and ac- 
quiesced in, must be taken to have es- 
tablished the construction of the law. 
The Court held, that while a custom 
might be important in the construction 
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of a doubtful statute, yet where the 
construction of a statute is plain no 
usage, however well established, could 
be allowed to establish a different rule 
from that laid down in the statute. 
The meaning of this act, they said, was 
plain that the commission should be 
allowed on the amount of stamps sold, 
and the practice of the office cannot 
avail to give it a different construction. 
In the Kelsey case, it seems to us 
that the opinion of the Chief Justice 
practically concedes that the construc- 
tion of the statutes is plain enough, 
but holds that it must be modified by 
the long established usage of the office 
of the Secretary of State. 


Tue Court of Errors has reversed the 
judgment of the Supreme Court in 


Paine v. Mahon, 12 Vroom 292, in re- 
gard to the effect of section six of the 
District Court act. It is held now that 
this section is effectual to take away 
the jurisdiction of the Justices of the 
Peace in cities where the District 
Courts are established, although this 
purpose is not distinctly expressed in 
the title of the act. The act was en- 
titled, “an act constituting District 
Courts in certain cities,” and section 
six provided that these courts should 
have exclusive jurisdiction in certain 
cases. The Supreme Court held that 
to give them exclusive jurisdiction was 
to take away the jurisdiction of Justices 
of the Peace, and that this was not a 
purpose expressed in the title, and 
could not be embraced in the act. We 
criticised this decision at the time it 
was rendered, in a note in the second 
volume of this journal, on page 193, 
and the fallacy of the reasuning was 
clearly pointed out in an article by Mr. 
Cross, on the subject of “ Provisos in 
Statutes,” in 5 N. J. Law Journar 8; 
and the general opinion of the Bar 
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seems to have been that the decision 
would be reversed in the Court of 
Errors. The Justices of the Peace, 
however, making bay while the sun 
was shining, have already reaped a good 
harvest. Now the Court of Errors 
holds that giving the courts exclusive 
jurisdiction is not foreign to the object 
expressed in the title of the act but 
cognate to it. The purpose of the con- 
stitutional provision, they say, is only 
that which is expressed in the pre- 
amble, viz.: ‘‘To avoid improper in- 
fluences which may result from inter- 
mixing in one and the same act such 
things as have no proper relation to 
each other.” And it is not intended to 
prevent two cognate objects from being 
combined in one act, and they held that 
the exclusion of the jurisdiction of an- 
other court was properly embraced in 
this bill. A similar construction to alike 
constitutional provision was given by the 
United States Supreme Court on April 
17th, in the case of State of Louisiana, 
exrel. The Southern Bank v. Pilsbury, 
Mayor of New Orleans. 

The question now is what is the 
effect of judgments rendered by the 
Justices during this hay-making time. 
Plaintiffs who have recovered just debts 
will probably keep their money, but 
docketed judgments will not be a lien 
upon lands, and titles acquired under 
them are necessarily invalid. This will 
cause some confusion and no little hard- 
ship. 


In a note last month upon the ques- 
tion whether the Governor alone could 
fill the vacancy of Prosecutor of the 
Pleas in Essex county, we said that 
Judge McCarter and Judge Stewart 
were appointed in this way in 1879, 
and that the legality of such appoint- 
ments was very doubtful. Mr. Free- 
man, of Orange, in a letter which we 
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publish under the title of “‘ Correspond- 
ence,” has called our attention toa 
difference between the cases, which we 
did not think of at the time of writing 
the note. The difference is, that in the 
case of the Prosecutor the term ex- 
pired and the vacancy occurred during 
the session of the Legislature, while in 
the case of the judges the terms did 
not expire until a few days after the 
Legislature adjourned, so that the va- 
cancy did actually begin during the 
recess. 


The difference is such that if there 
is any doubt as to the legality of the 
appointment of the judges under such 
circumstances, the doubt is much 
greater in the case of the Prosecutor, 
for in the latter case the vacancy hap- 
pened during the session, and continued 
in the recess because it had not been 
supplied by the Governor with the 
advice of the Senate, and in the latter 
case the vacancy did not happen du- 
ring the session, but occurred in the 
recess. This difference, however, does 
not remove all doubt from the case of 
the appointment of the judges. The 
very question at issue between the op- 
posing authorities, is the meaning of 
the word happen. Whether it merely 
means exit or whether it implies the mo. 
tion of accident, or at least of beginning 
to exist. The vacancy was one which 
must occur, unless the Governor and 
Senate did their duty and made an ap- 
pointment, and it is argued that a va- 
cancy can not be said to happen when 
it occurs by the inevitable and ex- 
pected expiration of a term of office, 
and by reason of the failure of the ap- 
pointing power to act in due time. And 
in Brady v. Howe, 50 Mo. 607, it was 
distinctly held, that where an office ex- 
pired by limitation during the recess of 
the Senate, the Governor had no power 
to fill it. The constitution provided 
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that the Governor might fill all vacan- 
cies which occurred during the recess, 
and a statute directed the Governor to 
make nominations to the Senate when 
the term of an incumbent is about to 
expire. Our constitution uses the word 
happen, and the statute in Missouri 
only declares the duty of the Governor 
and Senate, as it exists in New Jersey, 
so that the case seems to be exactly in 
point. The whole matter is discussed 
in an article in 2 N. J. Law Journau 
136. 

In the Hinsdale- Doyle Granite Co. 
v. Tilley, U. S. Cireuit Court, N. D. 
Illinois, Nov., 1881, the City of Chicago 
was made party defendant to a con- 
tractor’s bill, and upon demurrer it 
was argued that a municipal corpora- 
tion cannot be held to answer in pro- 
ceedings to collect the debts of others; 
that a creditor's bill is in effect the 
same as a garnishment, and that it has 
been held that public policy requires 
that cities should be exempted from 
garnishee process. The Court held, 
however, that this was a proper pro- 
ceeding against the city. It merely 
puts the complainant in the place of 
the creditor of the city and requires the 
city to pay the complainant. The de- 
murrer was overruled. 


In view of the discussion in the 
Court of Errors over the nature of an 
office and the right of a man to go 


into it, it is interesting to note a 
case in Tennessee, where the ques- 
tion was upon the right to go out of 
an office. The case was, United States, ex 
rel. Watts v. Justices of Lauderdale Co., 
U. S. Cireuit Court. W. D. Tenn., 
January 27, 1882, 10 Federal Reporter 
460. The relator recovered judgment 
in the U. 8S. Circuit Court against 
Lauderdale Co. upon bonds of the 
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county issued in aid of a railroad. The 
Court issued a peremptory mandamus 
to twenty-six justices of the peace 
composing the county court, command- 
ing them to levy a tax as other taxes 
were levied, and to collect the same to 
pay the judgment. In order to evade 
obedience to the writ, twenty-one 
justices tendered their resignations to 
the county court, which accepted them, 
leaving the county without a quorum 
in the court to levy the tax. This was 
done after the writ had been served and 
some negotiations had been had in re- 
gard to a compromise. The constitu- 
tion of Tennessee provides that every 
officer shall hold his office until his 
successor is elected or appointed and 
qualified. A rule was served upon the 
justices to show cause why they should 
not be attached for contempt in 
not levying the taxes. To this they 


answered setting up their right to re- 


sign asa defence. The Court held that 
when the right of resignation is unre- 
stricted it is not a contempt of court in 
an officer toresign in order to avoi.! obe- 
dience to a writ of mandamus, but that 
in this case the justices could not divest 
themselves of their office until succes- 
sors were appointed and qualified. 
Their resignations were ineffectual and 
they still held the offices and were 
bound to perform its duties and were 
liable for contempt of court in wilfully 
refusing to obey its writ directed tu 
them as officers. The question turned 
upon the construction of the constitu- 
tion of Tennessee, but the Court said 
that at common law it was a well set- 
tled principle that every officer holds 
Lis office antil his successor is qualified 
and that he cannot surrender it without 
the consent of the crown or other ap- 
pointing power, and this is the basis 
of the rule that an acceptance of a 
resignation is necessary to give that 
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consent and vacate the office. The 
relaxation of this rule in America does 
not change the principle; it only means 
that an acceptance is to be presumed 
if the resignation is received without 
objection, aud this acceptance can be 
of no avail when the constitution pro- 
vides that an officer shall hold his office 
until his successor is appointe! and 
qualified. 

The case of the Sandringham, Dis- 
trict Court E. D. Virginia, January 31, 
1882, contains good discussions of the 
principles upon which the amount of 
salvage is determined in various cases 
as well as interesting accounts of several 
famous wrecks which have occurred 
within a few years past on our Atlantic 
coast. 





[Communicated. ] 
SALARIES OF THE COUNTY 
JUDGES. 


Some Facts and Figures and inferences There- 
from. 


Senate Bill No. 214, which passed the 
Legislature at its late session, (the 
Senate unanimously and the House by 
a vote of 52 to 4) fixed the salaries of 
the law judges of all counties in this 
state having a population of over one 
hundred and fifty thousand, (Hudson 
and Essex), according to the amount of 
labor performed. The basis of com- 
pensation was population, viz: $37.50 
for each one thousand inhabitants, 

The act by its terms did not apply to 
any law judge now in office unless he 
filed his consent thereto ; and this act 
did not, properly speaking, increase the 
salary of the law judge of Essex; it 
merely restored it to what it was be- 
fore it was cut down by the act of 1879, 
It was therefore an act to restore a sal- 
ary and not to increase it; and the act 
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is constitutional. (See case of Skin- 
ner v. Collector of Bergen, 13 Vroom 
411, since affirmed in the Court of Ap- 
peals.) In this case the court said :— 
“Nor does it seem to me that under 
this constitutional requirement, a legis- 
lative act, which for the purpose of fix- 
ing the compensation of such judges, 
classified them into separate classes by 
reference to the population of the coun- 
ties in which they serve, would neces- 
sarily be objectionable. The duties of 
such judges are well known to vary. 
Those located in the more populous 
counties are likely to be called on to 
perform more onerous duties and their 
time would probably be more fully oc- 
cupied, and so such a distinction look- 
ing to the matter of fixing compensa. 
tion alone, cannot be said to be in any 
respect illusive. On the contrary it 
seems to us that in so doing the legis- 
ture resorts to a criterion reasonably 
likely to justify a distinction in respect 
to compensation, and that such a class- 
ification is entirely proper.” 

The following memorandum of pop- 
ulation and salaries in counties having 
law judges, shows that the Essex 
county law judge is paid less than any 
other law judge in this state, if the 
amount of labor performed is taken into 
consideration : 


SALARIES. 
$2,000 
2,000 

5 


CouNTIES. PopuLaTION. 
Bergen.......... 


~~ 


aaa) 


w~weweewe ew 


55,000 
187,060 (salaries & fees) 


%, 
190,000 only 5,500 


We do not say that the compensa- 
tion of any of these officers is too large 
or too small. We simply produce the 
figures and state the facts for the 
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purpose of showing that their compen- 
sation to a great extent is regulated by 
the amount of labor which each one 
performs, and is based to some extent 
on population, although the figures 
show great inequality in the matter of 
compensation. In fact the only law 
judge in this state affected by the act of 
1879 was the law judge of Essex. The 
act of 1879 was general in form but 
special in its effect ; in this that it only 
applied to one judge in this state. Its 
injustice is made apparent by the fol- 
lowing brief statement of facts. The 
act of 1875 (see laws of 1875, page 
283), fixed the salaries of the law judge, 
prosecutor and lay judges of Essex 
county at certain amounts. This act 
was approved by the Republican Board 
of Freeholders of Essex county, passed 
by a Democratic legislature and signed 
by Governor Bedle. By this act the 
fees which these officers then received 
were turned into the County Treasury. 
This arrangement was satisfactory to 
the people of the County of Essex. 
The county paid the salaries of these 
officers and took the fees which they 
received. It made, so to speak, one 
hand wash the other. No complaint 
was ever made against this law, and it 
is in force to-day as to the other offi- 
cers, that is to say, the prosecutor and 
lay judges are receiving their salaries 
as fixed by the act of 1875. 

The act of 1879, after the law judge 
of Essex was appointed and before he 
was confirmed, singled him out from 
the thirteen other law judges in this 
State and cut down his salary. Ob- 
serve—it was not a general law affect- 
ing all the other law judges of this 
State, but it was aimed solely at the 
law judge of Essex. It is clear from 
this statement of facts that the act of 
1879 unjustly discriminated against the 
law judge of Essex ; in other words it 
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separated him from every other law 
judge in this State, and said in almost 
so many words, that he should not have 
as much pay as the law judge in Hud- 
son or any other county. Clearly this 
was unjust legislation, because the law 
judge of Essex performs one-third 
more labor than the law judge in Hud- 
son, and the records of the Court prove 
it. For instance take the year 1880 ; 
there were disposed of by the law 
judge of Essex county in that year one 
thousand eight hundred and five crimi- 
nal cases which came before the Court 
in some way—and this does not include 
the Orphans’ Court business, (which is 
heavier than in any other county in this 
state,) appeals from justices, District 
Courts and common law issues. This 
is an average of about seven criminal 
cases for each day court is held; and 
the average number of criminal cases 
in Essex county for the last three years 
was fifteen hundred a year. 


There is another piece of history con- 
nected with the act of 1879, which is 
not generally known, and which ought 
to be stated here. The general act of 
1879, which regulated the salaries of 
the judges of the Supreme Court, was 
not favored by Governor McClellan, nor 
was the special act of 1879, affecting 
the law judge in Essex; and he signed 
both of these acts under protest, so to 
speak. Many prominent lawyers urged 
him not to sign either, including a 
number who had at first favored the 
general act relative to the judges of the 
Supreme Court. In point of fact the 
general act of 1879 affected no judge 
of the Supreme Court then in office. 
and practically it amounted to nothing, 
as far as they were concerned. It was 
mere “sound and fury, signifying 
nothing,” to satisfy the then cry for 
reform ; and it was understood by the 
decent men of both parties, that the 
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next Legislature would repeal that act 
and put the salaries of the judges of 
the Supreme Court upon a proper basis. 
And the next Legislature did repeal 
this so-called reform bill, so far as the 
judges of the Supreme Court were con- 
cerned, and passed another act giving 
them proper compensation. 

But no change was made in the act 
affecting the law judge of Essex. That 
officer was still unjustly discriminated 
against, and has been ever since. In 
the flash language of the day “he got 
left.” To thatin point of fact it turns 
out that the only judge in the State of 
New Jersey who was struck at and hit 
by the so-called reform legislation of 
1879, was the law judge of Essex. 

The following schedule shows that 
the compensation fixed by Senate bill 
No. 214, if applied to the other law 
judges of this state, would reduce the 
salaries of every one of them except 
three—Mercer, Middlesex, and Mon- 
mouth—thus showing that the compen- 
sation fixed by this bill is not even as 
high as that received by the other nine 
law judges in this state : 


214 


Counties. 
Population. 
Present salaries. 
Salaries if Sen- 
ate bill No. 
were applied, viz: 
1,000 inhabitants. 


© $37.50 per each 


e 
we 


Bergen.... 36,000 $2,000 
Morris.... 50,000 
Camden... 62,000 
Mercer. ... 58,000 
Union....... 57,000 
Passaic. ... 68,000 
Warren ... 35,000 
Sussex ...... 23,000 
Hunterdon. 35,000 
Middlesex.. 52,000 
Monmouth 55,000 
Hudson. ...187,000 


BD = St 
ROUT 


xn 
ms 00 OD Go 


t 


’ 
’ 


2, 135.50 


(would re- 
store to 
Essex. 190,000 5,500 whatit was 7,125 
before act 
of 1879.) 


And thus it appears that if Senate 
bill 214 had become a law, the law 






















judges of Essex would have been put 
very nearly on ‘an equality with the 
other Law Judges of this State with 
respect to compensation. That is all, 
nothing more, and that was the scle 
object of the bill. And why should he 
not be on the same footing with the 
other Law Judges ? Why should the 
Law Judge of Essex be discriminated 
against ? Governor Ludlow signed (we 
think very justly, too) Senate bill 205, 
passed at the late session, which in- 
creases the salary of the Law Judge of 
Sussex from $1,000 to $1,500, an in- 
crease of 50 percent. The salary of 
the Law Judge of Sussex never had 
been reduced by an act of the Legisla- 
ture, as the salary of the Law Judge of 
Essex had. And the Clerks’ and 
Sheriffs’ bills which passed at the late 
session were permitted to become laws 
by the Governor's filing them in the 
office of the Secretary of State. Both 
of these acts tore up root and branch 
the whole “ Francis” legislation of 1879 
in respect to these offices, and put 
them back where they were before, 
and justly so, for a more iniquitous 
bill than the act of 1879 which applied 
to the Sheriffs of this State never 
passed a legislative body. Surely the 
Governor could not have been acquaint- 
ed with these facts or he would have 
signed Senate bill 214 and thus have 
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righted the. wrong. It has been sug- 
gested that his difficulty with this bill 
arose from his veto of the Chancellor's 
bill, but the fact is that his veto of the 
Chancellor's bill was put mainly upon 
the ground that it was unconstitutional. 
No such reason could apply to this bill. 
It is true that the Governor made some 
unfortunate allusions in his veto, rela- 
tive to the salaries of judicial officers 
in other States; and he may have 
fallen into the error of supposing that 
if he signed the bill he would have 
been open to the charge of inconsis— 
tency. 

But the two cases are not alike in 
any respect ; there is only one Chan- 
cellor in this State ; there are thirteen 
Law Judges ; the Chancellor's salary 
is paid by the State—the salaries of the 
Law Judges by the counties for which 
they are appointed ; but assuming that 
they were, how can he reconcile his 
refusal to sign Senate bill 214 with his 
signing 205, which increases the salary 
of the Law Judge of Sussex fifty per 
cent? If it was right to increase the 
salary of the Law Judge of Sussex 
which had never been decreased, was 
it not wrong to refuse to sign a bill 
that merely restored the salary of a 
Law Judge which had been unjustly 
taken away? JUSTICE. 
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for ities a railroad by the consolidation 
of certain short lines, and to obtain control 
of a certain railroad company by electing 
directors favorable’ to 'the scheme, a public 
speaker or writer has the qualified privilege 


| , which attaches to public affairs. 


In such.disoussions the character of the con- 
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structor and manager of railroads is open to 
public discussion when his plans affect many 
interests besides those of the stockholders 
of one road. 

The distinction between the public and pri- 
vate affairs of a railroad is this: When a 
railroad is to be built, or a company to be 
chartered, the question whether it shall be 
authorized is a public one; but when the 
company is organized and the stock issued, 
anything which merely affects the value of 
the stock is private. 

In discussions in good faith, of the public con- 
duct and qualifications of public men, the 
defendant, it appears, is not held to prove 
the exact truth of his statements and the 
soundness of his references, provided that 
he is not actuated by express malice, and 
that there is reasonable ground for such 
statements and inferences. 


Action of Tort for Libel. On de- 


murrer. 
The defendants published in their 
newspaper, the Boston Daily Adver- 


tiser, an article concerning an attempt 
of Edward Orane, the plaintiff, to pro- 
cure the election of directors of the 
New York & New England Railroad 
Company at the then recent annual 
meeting. The article was entitled 
“History Repeated,” and purported to 
give a narrative of the dealings of the 
plaintiff with the Boston, Hartford & 
Erie Railroad Company by which he 
had brought it to bankruptcy, and to 
give the impression that he intended 
to act in a similar way with the New 
York & New England, which wasa 
corporation formed by the bond- 
holders of the other road. The pro- 
ject attributed to the plaintiff includ- 
ed the buying up of certain railroads 
in Connecticut, consolidating them with 
the New York & New England Com- 
pany, etc. It is alleged that the plain- 
tiffs schemes were exposed by skilful 
questioning at the meeting, and that 
he had retired discomfited. 

The plaintiff, in his declaration, set 
out this article in full, and in the first 





count alleged damage generally ; in 
the second that he was a manager and 
constructor of railroads, and was en- 
gaged in a business undertaking to 
make a through line between Boston 
and New York by the purchase and 
construction of railroads, and that the 
New York & New England Railroad 
was to be a part of the line ; but, by 
the publication of the libel, he lost the 
support of some of his associates, and 
of the stockholders of that road, and 
suffered special damage, 

The defendants answered—V/irst, 
that the statements made in the article 
were true; second, that the railroad 
concerning which thearticle was written 
was 2 public work of great importance 
to the commonwealth and people of 
Massachusetts, and in which the com- 
monwealth was a large stockholder ; 
that the other stockholders were nu- 
merous, and could only be reached 
through the press; that the effort of 
the plaintiff to obtain control of the 
railroad was a matter in which the pub- 
lic were interested, and was a proper 
subject of discussion in the newspa- 
pers; and that the defendants, believ- 
ing that such control would be a pub- 
lic misfortune, and would be a serious 
injury to the railroad and the public, 
discussed the plaintiff's plans and qual- 
ifications in good faith, and without 
malice ; and that they made only such 
statements and reflections as they be- 
lieved, on due inquiry and reasonable 
grounds, to be true and just, and war. 
ranted by tbe plaintiff's acts. To this 
second part of the answer the plaintiff 
demurred. 

Messrs. A. B. Wentworth and F. F. 
Heard, for plaintiff. 

Messrs. Russell & Putnam, for de. 
fendants. 


Lowett, ©. J.: For the purpose of 
deciding this demurrer it must be as- 





hod eed oe lll ll kl 


THE NEW JERSEY LAW JOURNAL. 


sumed that the plaintiff had conceived 
and begun to carry out a plan for mak- 
ing a railroad from Boston to New 
York by the consolidation of certain 
shorter lines, and otherwise, and that 
it was a part of his plan to obtain con- 
trol of the New York & New England 
Company by electing directors favora- 
ble to his scheme; that the publication 
of the article complained of interfered 
with this plan to bis prejudice; and 
that the statements of the article were 
not trae, but were published in good 
faith, without express malice, and were, 
upon reasonable inquiry by the defend- 
ants, believed by them to be true. 

The contention then is, on the part 
of the defendants, that the subject mat- 
ter is one in which the public has an 
interest, and that in discussing a sub- 
ject of that sort a public speaker or 
writer is not bound at his peril to see 
that his statements are true, but has a 
qualified privileye, as it has been called, 
in respect to such matters. 

The modern doctrine, as shown by 
the cases cited for the defendants, ap- 
pears to be that the public hasa right 
to discuss, in good faith, the public 
conduct and qualifications of a public 
man, such as a judge, an ambassador, 
etc., with more freedom than they can 
take with a private matter, or with the 
private conduct of any one. In such 
discussions they are not held to prove 
the exact truth of their statements, and 
the soundness of their inferences, pro- 
vided that they are not actuated by ex- 
press malice, and that there is reasona- 
ble ground for their statements or in- 
fercnces, all of which is for the jury. 
Kelly v. Sherlock, L. R.1 Q. B. 686; 
Kelly v. Tinling, Id. 699; Morrison 
v. Belcher, 3 F. & F. 614; Henwood v 
Harrison, L. R. 7 C. P. 606; Davis v. 
Duncan, L. R. 9 C. P. 396; Gott v. 
Pulsifer, 122 Mass. 235. 
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Some of the affairs of a railroad com- 
pany are public and some are private. 
For instance, the honesty of a clerk or 
servant in the office of the company is 
a matter for the clerk and the company 
only. The safety of a bridge on the 
line is a subject of public moment. 
The public, in this sense, is a number 
of persons who are or will be interest- 
ed, and yet who are at present unas- 
certainable. All the future passengers 
on the road are the public, in respect 
to the safety of the bridge, and as they 
cannot be pointed out, you may discuss 
the construction of the bridge in pub- 
lic, though you thereby reflect upon 
the character of the builder. If this 
definition of the public is a sound one, 
the commonwealth, considered as a 
stockholder, is not the public, for its 
interests are entrusted to certain offi- 
cers, who are easily ascertained; nor 
would the interests of the shareholders 
become a public matter merely by rea- 
son of their number, unless it were 
proved that it would be virtually impos- 
sible to reach them individually. If, 
therefore, the question were merely of 
the effect of the scheme upon the 
shares of the New York & New England 
Railroad Company, a corporation al- 
ready chartered and organized, I should 
doubt somewhat whether it would be 
of a publie nature. But, inasmuch as 
the project was one which affected a 
long line of road, as yet only partly 
built, and the consolidation of several 
companies, it assumes public import- 
ance. Perhaps the right of legislative 
interference may be taken as a fair test 
of the right of public discussion, since 
they both depend upon the same con- 
dition. The legislature cannot inter- 
fere in the purely private affairs of a 
company, but it may control such of 
them as affect the public. It cannot 
be doub ted, Iapprehend, that the legis 
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latures of Connecticut and Massachus- 
etts would have power to permit or to 


prohibit or to modify a scherhd suchi as’ 
It interests the 


is now in question. : 
public, consisting of the unascertained 
persons who will be asked to take sharés 
in it, and those through whose land it 
will pass or whose’ business will be 
helped'or hindered by it,’ that such a 
line should ‘be well, and‘ even that it 
should be honestly, laid out, built and 
carried through. ‘ For this reason the 
character of the plaintiff, as a construc- 
tor and manager of railroads, seems to 
me to be open to public discussion when 
he comes forward with so greatand im- 
portant a project affecting many inter- 
ests besides those of the shareholders 
of.one road ; and ‘that, therefore, the 
defendants, or any other persons, have 
the qualified privilege which attaches 
to discussions of public affairs. The 
distinction is this: that when a rail- 
road is to be built, or a company to 
build it is to be chartered, the question 
whether it shall ‘be authorized is a pub- 
lic-one ; when the company is-organ. 
ized.and the stock is issued, anything 
which merely affects the value of the 
stock is private. 

Demurrer to the answer overruled.— 
Federal Reporter. 

Norse. ‘The privilege which a communica- 
tion receives arises from a right to say what 
is complained of, or froma sense of duty, 
public or private, legal or moral. Protevin 
v. Morgan, 10 Low. Com. Jur. 99 ; see 
Streety v. Wood, 15 Barb. 105 ; Hanna v. 
De Blinquiere, 11 Up. Can. Q. B. 810; 
Hearne vy. Stowell, 12 Ad. & E. 719. Pub- 
lishing what is true of a person is not an of- 
fence if done with good motives and for jus 
tifiable ends, (DeBullion v. People, 2 Hill 248,) 
where the object is to impart useful informa- 
tion to the community. State v. Burham, 
9 N. H. 34 ; Morris v. Com: 1'Va. Cas. 176 ; 
Com v. Olay, 4 Mass. 163.—[Ep, Federal 
Reporter 
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WESTERN DIST. WIS. 


CONTRACT. 


Bookwalter and others v. Clark and others. 
[January 21, 1882.] 

Defendants ordered plaintiffs to manufacture a 
certain water-wheel, to be shipped to them 
by a certain date; agreeing to pay for the 
same in money and notes. Plaintiffs ful- 
filled ‘their contract and tendered delivery, 
but defendants refused to receive the goods 
or pay for them, they having had the oppor- 
tunity to inspect them, and making no point 
that the goods were not perfect. Held, that 
plaintiffs are entitled to recover, as their 
true measure of damages for non-fulfilment, 
the contract price of the article, though no 
title had passed. 

In Chancery. 


Bunn, D. J.:. This case was tried be- 
fore the court without a jury, a jury 
having been waived by the consent of 
parties in open court. There is no dis- 
pute about the facts. On December 
17, 1880, defendants made an order in 
writing upon the plaintiffs, signed by 
them, which was delivered to and ac- 
cepted by the plaintiffs, as follows : 


‘* Wausau, Wisconsin, Dec. 17, 1880. 

** James Leffel & C»., Springfield, Ohio: 
You will please manufacture and ship to the 
undersigned, at Wausau, Wisconsin, Marathon 
county, one of your 66-inch Leffel water- 
wheels, running with saw. Bore top half of 
coupling 53. Wheel to be shipped by the 
fifteenth day of February, 1881. To drive 
gang-mill situated in Wausau, Wisconsin, and 
displaces -wheel under 10 feet head and 
fall. 

‘*In consideration of which the undersigned 
agree to pay, with exchange, besides freight 
from manufactory, the sum of $950; $300 cash, 
balance in good notes, drawing 7 per cent. in- 
terest, payable in six and nive months from 
date of shipment. After the wheel has run 30 
days, they want privilege of taking up notes at 
a discount of 3 per cent. 

[Signed] 
Cuiakk, InELanp & Co., Wausau, Wis.” 


This order was, on the day of its 
date, delivered by defendants to D. J. 
Murray, residing at Wausau, who was 
acting as local agent of plaintiffs in 
taking orders for plaintiffs for the man- 
ufacture of machinery, and forwarded 





THE NEW JERSEY LAW JOUKNAL, 


by him on the next day to the plaintiffs, 
at Springfield, Ohio, who received it by 
due course of mail, on December 20th, 
and on that day or the next proceeded 
to manufacture the wheel, which they 
completed according to contract in 
about 12 or 15 days from the receipt 
of the order, and on the thirteenth of 
January shipped it to the defendants, 
at Wausau, according to the directions 
in the order, notifying defendants of its 
shipment, and enclosing blank notes 
for them to sign and return. The 
wheel reached the railroad depot in 
Wausau by due course of freight, when 
the defendants saw and had a chance 
to inspect the same; but they refused 
to receive the wheel or to pay the pur- 
chase price. This action is brought, 


setting forth all the facts, to recover 
the amount of the contract price of the 
machinery, either as upon a sale and 


delivery of the goods manufactured, or 
as damages for non-performance of the 
contract on defendants’ part. 
Defendant John Clark testifies that 
about December 20th he went to the 
agent, Murray, who had taken the or- 
der, and told him that he was negotia- 
ting with C. P. Hazleton for a second- 
hand wheel, and wanted him to hold on 
to the order, and told Murray to write 
to plaintiffs at Springfield to delay the 
manufacture. On December 30th Mur- 


ray wrote as follows to plaintiffs : 


Wausau, Wisconsin, Dec. 30, 1880. 
‘*Gznts: Messrs. Clark, Ireland & Co. came 
here and requested me to write you and say 
they think some of purchasing a second-hand 
wheel, and would ask you to hold on with the 
order for the 66-inch wheel. You had better 
write them. The matter is in your hands. 
Yours truly, D. J. Murray. 
This letter was received by the 


plaintiffs at Springfield on January 34d, 
and an answer by letter returned by 
them on that day to defendants stating 
that they were not willing, under the 
circumstances, that the defendants 
should purchase anything but a Leffel 
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wheel, and that they were not disposed 
to give up a contract upon which they 
had already done considerable work ; 
that they expected to complete and 
ship their wheel at the time agreed in the 
contract. The wheel at this time was in 
course of manufacture, and about 
half done. This letter was received by 
the defendants at Wausau on January 
5th, and on that day they wrote them- 
selves to the plaintiffs as follows : 


“‘Wausav, Wisconsin, January 5, 1881. 

“James Leffel & Co., Springfield, Ohio—Strs: 
Yours of the 83d received. We ordered 
through Mr. Murray, your agent, a wheel, 
and a day or two after we told him to notify 
you to hold on with the order, as we were not 
positive we wanted it. You sold C. P. Haz- 
eltine & Co. a wheel of that size and kind 
which he designs to take out, and use steam 
instead, and we have been negotiating with 
them for the wheel, pinions, core-wheel, and 
shafting ; and, if he finally concludes to put 
in steam, we shall buy of him, and do not 
want your wheel ; and, if he does not make 
the contemplated change, we want the wheel 
of you. If you want to deal that way, all 
right ; if not, you can consider the order 
countermanded now, and we will take our 
chances of getting a’wheel that will suit us as 
well as yours. The wheel Mr, Hazeltine has 
got is your make of wheel, and if he does not 
want to use it you had not ought to stop his 
selling it by crowding. Will let you know 
within 10 days the result of trade with Haz- 
eltine. 

‘*Yours, respectfully, 

Cuakk, IneLanD, & Co.” 


When this letter was received by 
the plaintiffs, on January 8th, the 
wheel was nearly completed. 

The plaintiffs’ testimony shows that 
this wheel was unusually large, and 
they did not keep such in stock, and 
only make them to order; that 44-inch 
wheels were as large as they kept in 
stock, and that it was only occasionally 
that they had an order for so large a 
one as this ; that it consisted of some 
20 large castings and a great many 
small pieces, and. that it would ordi- 
narily require considerable change to 
fit another customer if they found one 
wanting so large aone; that some of 
the wheels ran with and some against 
the saw, and that a wheel made to run 
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with the saw could not be made to fit 
with machinery that was intended for 
the other kind. 

The defendants had ample opportu- 
nity to inspect the machinery at Wau- 
sau, and there is no point made that it 
is not manufactured in all respects and 
shipped according to the contract. It 
is admitted also that defendants have 
broken their own contract in toto ; 
but they insist that the plaintiffs are 
not entitled to recover the full value 
of the machinery, bat only the differ— 
ence between the contract price and 
market price, leaving the wheel for 


plaintiffs to dispose of as best they 
may, and that they are not 
recover at all in this suit. 
But whether or not that rule be more 
properly applicable in cases of stocks 
or ordinary merchandise already in ex- 


entitled to 


istence when the contract is made, and 
which has some certain market value, 
it seems quite clear to me that it is not 
the one which metes out the most ex- 
act justice between the contracting 
parties in a case of this kind, or which 
is best sustained by reason or authority. 

In the first class of cases the authori- 
ties are divided ; some holding, as in 
Thorndyke v. Locke, 98 Mass.—,and 
Pearson v. Mason, 120 Mass. 53,that the 
vender of the goods, upon tender made 
of delivery and refusal to receive, may 
leave the goods with the vendee, or 
with some person for him, and recover 
the contract price; or that he may 
keep the goods and recover as damages 
the difference between the contract 
price and the market value at the time 
of the breach ; or that he may resell 
the goods and charge his vendee with 
the difference between the selling and 
contract price; while other cases, as 
in Gordon v. Norris, 49 N. H. 376, 
confine the vendor to the last two 
remedies named, and deny him the 





THE NEW JERSEY LAW JOURNAL. 


first, on the ground that, the defendant 
refusing to accept, no title passes and 
the vendor cannot have the goods and 
their value. 

But where a person orders an article 
to be manufactured according to a cer- 
tain measure, pattern, or style, as a 
suit of clothes, or a carriage or steam 
engine, here, I think, the weight of 
authority and the best reason concur 
that the manufacturer, after he has 
completed his contract and tendered 
the article, is entitled to recover the 
contract price. 

The reason for the distinction is that 
in such a case there is presumably no 
certain market value for goods made 
according to such a specific order, and 
that the manufacturer having done all 
that is required of him to do to entitle 
him to the full benefit of his contract, 
he cannot, with any certainty, have 
this full benefit in any other way. 
If he was required to resell an article 
of this kind before be could main- 
tain his action, he might be com- 
pelled to wait until the vendee 
should become irresponsible, and the 
article might have no market value, or 
no appreciable value at all, for any oth- 
er person except the one ordering. In 
such acase it seems more just and 
equitable that -the loss and inconven- 
ience of having a cumbrous article like 
the onein suit on hand for sale, and 
taking the chances of finding a pur- 
chaser, should fall upon the party whu 
is in fault in not fulfilling his contract, 
rather than upon the party who is in 
no fault, and is claiming nothing but 
just what the other party has agreed 
to do. 

It may be that if the defendants had 
countermanded the order before any 
work had been done, and especially if 
they had also tendered to the plaintiffs 
the fair profits of the manufacture, that 
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it would bave been the duty of the 
plaintiffs to have desisted from going 
on with the work. But when the let- 
ter from Mr. Murray was received the 
work was in progress and about half 
completed ; besides the defendants did 
not remand their order, nor in any 
way attempt to rescind their contract, 
but simply requested the plaintiffs to 
delay the manufacture until they could 
have time to see if they could consum- 
mate a trade with another party to 
better advantage. If they could not, 
they still wanted the wheel. It is evi- 
dent that the plaintiffs were not bound 
to delay the manufacture for such a 
purpose. If it takes two to make a 
contract, it also take two to rescind or 
modify one. I think the plaintiffs were 
justified in continuing the work, and 
shipping the wheel according to the 
terms of the contract. 


Many of the cases on this subject 
turn upon amere question of pleading ; 
or whether, where there is no delivery 
and no title passes, the vendor can 
maintain assumpsit for the purchase 


price as upon a sale. There is no 
question of that kind here, The facts 
are all set up, and the plaintiffs are en- 
titled to such relief as the facts seem 
to justify, whether it be judgment for 
the purchase price, as in assumpsit, or 
for damages for a non-fulfilment of the 
contract on defendants’ part. And the 
case does not turn in my judgment 
upon the question as to whether the 
title to the goods bas passed from 
plaintiffs to defendants. If the plain- 
tiffs have fulfiled their contract, and 
delivered or tendered delivery, this is 
all they can do; and if defendants re- 
fuse to accept the goods, and being 
made to order, they are, presumably, 
not marketable, I think the plaintiffs 
are entitled to recover, as their true 
measure of damages for non-fulfilment, 
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the contract price of the article, though 
it be conceded that no title bas pass- 
ed. The title, I think, in such cases 
would pass upon the rendition of judg- 
ment. 


But is it clear that no title has 
passed? It is shown that the wheel 
was manufactured and shipped on 
board the cars at Springfield according 
to the contract. This was all the plain- 
tiffs could do, and it seems to be the 
delivery contemplated by the parties ; 
and as further confirmation of this, 
they provide for interest on the notes 
from the day of shipment at Spring- 
field. Undoubtedly the defendants had 
the right to inspect the goods upon 
their arrival at Wausau, and upon such 
inspection, if they found them not in 
compliance with contract, they would 
not be bound to pay for them. But, 
as the case stands, it is just the same 
as if defendants had inspected them, 
and found them in compliance. They 
had the opportunity to inspect them, 
and they make no point that the goods 
are not perfect, but only that they had 
changed or might change their minds 
about wanting them, and had notified 
the plaintiffs to withhold the manufac- 
ture until further orders. The general 
rule is in such cases that no title pass- 
es until the goods are manufactured 
and delivered, or are ready for deliv- 
ery. These were certainly ready for 
delivery, and I think it not at all clear 
that they were not delivered when 
shipped at Springfield, subject only to 
defendants’ right of inspection and re- 
jection of the goods at Wausau, in case 
they should be found not to comply 
with the contract. However this may 
be, I think the plaintiffs entitled to re- 
cover the contract price of the goods, 
with interest at 7 per cent, from the 
time of shipment.: Bement v. Smith, 
15 Wend. 493; Ballentine v. Robinson, 








144 


46 Pa. 177; Shawhan v. Vanpest, 15 
Am. Law Reg. (N. 8S.) 153. 

In this last case, which was recently 
decided by the supreme court of Ohio, 
the authorities are so fully and ably 
reviewed that no further discussion of 
them seems necessary.— Federal Re- 





porter. 
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[The last ground seems to be the 
only one on which this decision can 
stand consistently with the authori- 
ties and sound principle.—Ep, N. J. 
Law JourRNAt. | 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


ABSTRACTS OF OPINIONS. 


The court met April 17th and deliv- 
ered opinions in cases argued at the 
November Term, 1881, and the March 
Term, 1882. The cases decided were 
those mentioned below. 

Putnam v. Clark. Bill of Review. 
—On petition for leave to file a bill of 
review after a remittur on the ground 
of newly discovered facts. There is 
no record in this court and the place 
for relief is in the Court of Chancery. 
Application denied with costs. Opin 
ion by the CHANCELLOR. 

Elizabeth Savings Institution v. 
Gerber. Hquitable Lien.—Order of a 
Foreign court—Jurisdiction.—The bill 
was filed to enforce an equitable lien 
on funds in the Court of Chancery. The 
Esterbrook Steel Pen Manufacturing 
Company broughta suit against Simeon 
J. Abern for an account which resulted 
in a decree in favor of Ahern for about 
$500 and the sum found due was paid 
into court. Before this Ahern had 
been adjudged a bankrupt and the re- 
spondent Gerber was appointed his 
assignee. The complainants recovered 
a judgment against Ahern in New York 
and the bill alleged that they had‘ob- 
tained an order of one of the judges of 
the Supreme Court of New York upon 





supplementary proceedings directing 
the manager of the Esterbrook Pen Co. 
to pay them the money due from them 
to Ahern and they contended that this 
order created a lien on the funds in 
this court which they asked this court 
to enforce. Both the Pen Co. and 
Ahern were citizens of New Jersey, but 
the company had an office in New York 
and carried on business there. | 

Held, That the order made under the 
supplementary proceedings in New 
York in accordance with the New York 
code, providing for the payment of the 
debt by the debtor of the judgment 
debtor is within the jurisdiction of the 
New York court and is valid and legal 
and would be binding in other states. 
That a judgment in this state is not 
necessary to an appeal to equity in this 
case. A judgment is only required 
where it is necessary to create the 
equitable lien, but not so when there is 
an equitable right without it. A judg- 
ment order against a garnishee requir- 
ing him to pay money creates an equi- 
table right which may be enforced 
by a Court of Equity against moneys 
in court. 

Such would be the rights of the 
parties upon the facts stated in the 
argument. The New York court, ac- 
cording to this,-had jurisdiction of the 
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person of the company and the order 
was binding and enforceable in equity. 
But the facts are not as stated in the 
argument. The complainant's bill, by 
which he must stand, sets out an order 
for the examination of Mr, Esterbrook 
as an officer of the Pen Co. and an or- 
der that he as such officer pay the 
money. This shows no jurisdiction of 
the New York court over the corpora- 
tion and no order against it. There is 
nothing therefore on which to base the 
order of the Court of Equity. Upon 
the case, therefore, as presented on the 
bill, the plaintiffis without equity and 
the bill was properly dismissed by the 
Vice-Chancellor. It may be also that 


the facts of the case were such that the 
plaintiff could not have sucveeded even 
if they had been fully stated. Decree 
affirmed. Opinion by the Cuter Jus- 


TICE. 

Brown v. Wharton. Practice—De- 
murrer— Defective record.—On demur- 
rer a copy of the instrument sued on 
will not be noticed unless it is referred 
to in the declaration and so made a part 
of it. Ifa plea for demurrer is struck 
out as frivolous, the order to strike it 
out cannot be reviewed on writ of er- 
ror. The case was argued below and 
in this court upon the understanding 
that the demurrer had been struck out 
and was decided upon the facts, but 
owing to carelessness in making up the 
record in place of the case argued we 
have another case. The record shows 
a declaration and demurrer without a 
joinder. The result of this under the 
statute would be a non-suit ; but in fact 
the demurrer was struck out and no 
judgment was given uponit. We have 
concluded to allow an amendment of 
the record and to affirm the judgment 
upon the record as amended. Judg- 
ment affirmed. Opinion by Berastey, 
C. J. 


19 
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Firemen’s Insurance Co, of Newark 
v. Wilkinson. Decree for deficiency— 
Guaranty—Collateral Bond— Exten- 
sion of Time.—On a bill to foreclose 
praying for » decree for the deficiency 
an answer was filed by one of the de- 
fendants who had bought the mortgag- 
ed premises at sheriff's sale under the 
foreclosure of a second mortgage and 
had given a collateral bond to the com- 
plainants who held the first mortgage, 
and had afterwards sold the premises 
to one who had assumed the mortgage. 
His defence was that when he sold the 
mortgaged premises his grantee as- 
sumed the mortgage and became the 
principal debtor and he became a surety 
and that after this the complainant 
made a new arrangement with the 
grantee and extended the time for the 
payment of the debt. He insisted that 
an extension of time given to the prin- 
cipal without the consent of the surety 
discharges the surety from liability. 
Thisis no doubt true, It is elementary. 
The complainants’ answer to this is, 
first, that the mortgagee did not know 
of the agreement between the grantee 
and the respondent Wilkinson whereby 
the former assumed the mortgage and 
the latter became a surety ; and second, 
that the arrangement between the ap- 
pellants and the grantee did not amount 
to an extension of time. 

The first is no answer. Whether 
they knew or not made no difference, 
The respondent never was anything 
more than a surety ; he had bought at 
sheriff's sale and had not assumed the 
mortgage. He only gave a collateral 
bond and this made him a surety and 
not the principal debtor. This ques- 
tion, therefore, may be dismissed from 
the case. The case, therefore, turns 
upon the question whether the arrange- 
ment made with the grantee by the 
appellant amounted to an extension of 
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the time of payment of the original ob- 
ligation. Upon the purchase of the 
property by Stern, the last grantee, the 
company required him to give a col- 
lateral bond. The question is as to 
the effect of taking of this bond. This 
bond was given for the same debt ; it is 
expressly said to be for the same debt 
and stated to be collateral to the for- 
mer bond. The Vice-Chancellor held 
that taking this bond ipso facto pre- 
vented the mortgagee from foreclosing 
until this bond fell due and thus ex- 
tended the time upon the bond and 
mortgage. This involves the doctrine 
that taking a collateral bond is of itself 
an extension of time upon the original 
debt. There is nosuch legal doctrine. 
It is not so on principle and is opposed 
by the authorities. The new bond is 
not intended to take the place of the 
former bond. 

From what circumstance can it be 
inferred that the taking of the new 
bond was an agreement to suspend the 
enforcement of the old obligation until 
the new one should come due? It is 
suggested that there was no induce- 
ment to give the collateral bond except 
the desire to have the obligation of the 
old one extended, but this overlooks 
the fact that the giving of the new bond 
made it extremely improbable that the 
payment of the old one would be en- 
forced. Such probabilities are acted 
upon every day and are sufficient in- 
ducements to human conduct. At all 
events there is no agreement of the 
parties expressed. The bond contains 
no such agreement. The parties are 
bound by the agreement they actually 
made however foolish it may have been 
for the defendant to make it. The 
cases are numerous and express (refer- 
ring to authorities and quoting from 
the cases). None of these hold that a 
collateral bond of itself extends the time 
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of the original obligation. Decree re- 
versed. Opinion by the Curer Justice. 

The Board of Freeholders of Essex v. 
The Board of Freeholders of Union. 
Boundary between the Counties.—The 
CHANCELLOR said an act of the Legisla- 
ture at its last session having settled 
the boundary line which was the sub- 
ject of the suit, it is not deemed neces- 
sary or advisable to decide this case. 
It was then suggested by counsel that 
the matter of costs depended on the 
decision and the court said that if any 
rights were involved in the decision they 
would consider the case and decide it at 
the next term. 

Curran v. Sohr. Office, Nature of 
the right to—Liability of de facto officer 
Sor fees received.—This was an action 
for money had and received brought 
by a de jure officer against a de facto 
officer for the fees and emoluments of 
an office. The defendant had been de- 
clared elected to an office and had en- 
tered upon it in good faith and per- 
formed its duties and received the sal- 
ary or fees. The plaintiff was after- 
wards proved and declared to be en- 
titled to the office. The question is 
whether the de jure officer is entitled 
to recover back from the actual incumb- 
ent fees earned by him and received in 
good faith. The first point to be set- 
tled is whether the authorities are such 
that the court can decide the question 
according to its own view of justice and 
sound legal principle. There are sev- 
eral early English cases in which it is 
held that an action for money had and 
received will lie by an officer against 
an intruder who has received the fees. 
These are all cases of private offices to 
which the holder had a right of prop- 
erty. One of them was the case ofa 
sexton of a church who held the office 
as a hereditament by means of a grant. 





These cases have been misunderstood 
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and applied to the broader state: of 
facts and to public officers. Offices in 
this country are regarded as public 
trusts and not as private property. 
The early cases were cases in which the 
plaintiff had a right of property in the 
office. In the early American cases 
this distinction was not observed, and 
in some of them the offices were private 
offices in which the plaintiffs had a 
right of property stating the case in 
detail and distinguishing them from 
the case at bar. The Michigan cases 
are governed by statute and so also the 
cases in Indiana. In a California case 
there was fraud on the part of the in- 
truder. In another case, United States 
v. Addison, the fees were received after 
the decision of the court against the 
intruder. There are numerous oditer 
dicta that the de jure officer has a right 
to receive the fees against the de facto 
officer, but these are influenced by the 
statutes or else the result of a miscon- 
ception of the English cases. There is 
an entire absence of decision on the 
subject and we are free to adopt such 
views as are best in reason and public 
policy. In this state the officer has no 
property in the office and there is no 
contract between the parties, hence 
there is nothing on which to base an 
action. The plaintiff has done no work 
and if he must be paid it is more just 
that it should be by the public than by 
the person who has held the position 
and has been put there by the officers 
of the law. The case of Dolan v. The 
Mayor of New York, 68 N. Y. 278, de- 
cides that the public is not bound to 
pay the fees. The de facto officer hav- 
ing been put into the office by legal 
forms and having done the work and 
having no means of knowing that he 
was a usurper, ought not to be com- 
pelled to pay the money he had earned 
and received to one who has done no 
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work. Public interests would suffer if 
the man who is compelled by the forms 
of law toserve in a public office, should 
be liable to have the money he has 
earned taken away from him by one 
who is afterwards declared to be the 
rightful officer. We are of opinion 
that the plaintiff is not entitled to re- 
cover. Opinion by Van Sycxet, J. 

Berastey C. J., dissenting : 

In the opinion of the majority of the 
court the officer de jure is not entitled 
to recover unless there has been some 
fraud or misconduct on the part of the: 
de facto officer. In this opinion I find 
myself unable to agree because, upon a 
careful examination of the authorities, 
Iam satisfied that they are settled to 
the contrary—citing the rule laid down 
in Jacob and Chitty. This is fully sup- 
ported by the English cases. I can- 
not see the distinction between these 
cases and that before the court. They 
seem to me to be binding authorities. 
I am aware that it is said the distinct. 
ion is that in England the offices are 
property. But if this is closely exam- 
ined it will be seen that the difference 
is nominal rather than real. 

Some English offices are for life or 
are even hereditaments, but others are 
not. They bear none of the character- 
istics of property. They cannot be 
bought or assigned or mortgaged. In 
America it is held that they can be 
abolished or the rotary diminished dur- 
ing the term, but does it follow that be- 
cause the sovereign power can do this 
it can be done by an individual? But, 
in reality, I do not consider the pro- 
prietary question of any importance. 
The question is whether an English 
officer has any greater right to his 
office than an American officer. The 
assertion that in one case the office is 
property and in the other it is not, 
conveys no meaning. In both cases 
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the man has a right to enter into the 
office and enjoy the profits of it. He 
has a right of occupation whether it is 
to be called property or not. 

I may add that in the American case 
I can find no such distinction taken. 
I find no American case which makes 
any distinction between cases of fraud 
and other cases except as to damages. 
The Dolan case in New York held that 
the plaintiff was not entitled to recover 
from the city the money actually paid 
by the city because they had the right 
to’pay a de facto officer, but it was held 
that as to the money earned by the de 
facto officer and not paid, the plaintiff 
had a right to recover. This, if rightly 
decided, is conclusive on this case. 

The case of United States v. Addi- 
son, in Wallace, seems to be inconsist- 
ent with any other conclusion. Carry- 
ing the case to the court of review was 
not per se a legal wrong. It was not 
because he carried on the office after 
the judgment below that judgment 
was giveo against him. The damages 
on the appeal bond arose out of the 
intrusion. The Statutes in Indiana 
and Michigan only provide an easy 
mode of recovery: they are regarded 
by the judges as merely supporting 
the common law. The law is plainly 
settled by authority. As to legal prin- 
ciple the de jure officer has a right to 
enter and hold his office. This is a 
legal right. Ifnot he bas no remedy 
for any thing in relation to his office 
and would be remediless as to every- 
thing in connection with it. If he has 
a legal right, the intrusion is a legal 
wrong and for this there must be a 
remedy. The only answer is that the 
party was in error and did not know he 
was doing wrong and therefore was 
excusable. 

But this does not in law make an 
answer to a legal demand. The legal 
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wrong is independent of the question 
of intention. Legal right when perfect 
does not depend on the intention of 
the man who infringes it. The legal 
rights of one person cannot be affected 
as to rights of redress by the mistakes 
of others. The mistake must fall upon 
the person who made it. The only 
argument against it is its hardship, but 
this applies to all cases of rights in- 
fringed without intention. It may be 
hard for the man who has done the 
work not to receive the pay, but the 
same hardship occurs in the case of 
any property on which money has been 
spent. The plaintiff is entitled to re- 
cover. The judgment should be re- 
versed. Judgment affirmed. Vote 7 
to 5. 


Nore.—Since this decision was ren- 
dered the following abstract of an opin- 
ion of the New York Court of Appeals 
has appeared in the Albany Law Jour- 
nal of April 22d: 


Payment to a de facto officer while 
he is holding the office and discharging 
its duties, is a defense to an action 
brought by the de jure officer to re- 
cover the same salary. Plaintiff, who 
held the office of inspector of combusti 
bles in the city of New York at a salary 
of $2,500 per year, was removed by the 
fire commissioners, who had the power 
of removal, without the notice he was 
entitled to by law, and one S. appoint 
ed in his place. The Supreme Court 
afterwards held the removal of plaintiff 
illegal and reinstated him in the office. 
Between the removal and reinstatement 
of plaintiff, S. performed the duties and 
received the salary of the office. In an 
action by plaintiff against the city to 
recover the amount of salary paid to 
S., held, That S. was an officer de facto 
during the time mentioned; People v- 
White, 24 Wend. 540; People v. Cook, 
14 Barb. 259, and 8 N. Y. 67; Lambert 
v. People 76 N. Y. 220, and that plain 
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tiff was not entitled to recover; Dolan 
v. Mayor of New York, 68 N. Y. 278; 
McVeaney v. Mavor of New York, 80 
id. 185. Order affirmed. Terhune v. 
City of New York. Opinion by Eart, 
J. Decided Feb. 28, 1882. 

Paine v. Mahon. District Courts— 
Justices’ Courts—Jurisdiction.—The 
decision turns upon the validity of sec- 
tion 6 of the act constituting district 
courts in certain cities. This section 
provides that they shall have exclusive 
jurisdiction in certain cases. It is ob- 
jected that this provision is unconstitu- 
tional because the object of it is not 
expressed in the title of the act. A 
court should be free from doubt before 
it declares a law unconstitutional. This 
provision is not open to this objection. 
The purpose of this clause in the con- 
stitution is declared in the preamble. 
It is to prevent improper influences 
which may arise from intermixing sub- 
jects which have no relation to each 
other. The extent of the jurisdiction 
of the courts is not foreign to the ob- 
ject of this act but cognate to it. This 
clause providing for exclusive jurisdic- 
tion was properly embraced in this act 
under the existing title. Judgment re- 
versed. Opinion by the CHANcELLor. 

Jersey City v. Carson. Policy of 
Insurance—Answer to Question.—A 
policy of fire insurance provided that it 
should be void if the answers given to 
questions in the application were not 
true. The furm of application contain- 
ed these questions: “Is there any 
encumbrance on the property? If 
mortgage, state amount.” The answer 
written opposite the first was, “Expect 
to borrow $2,500 and to use the policy 
as collateral.” To the second no an- 
swer was given. In fact there was 
already a mortgage on the property. 
A loss having occurréd the company re. 
fused to pay on the ground that the 
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answers to these questions were not 
true. The court below held that no 
answer had been given to either ques- 
tion. They remained unanswered and 
it could not be said that the an- 
swers given were not true. It was ad- 
mitted on the trial that there was no 
intent to deceive. I agree with the 
court below that the questions were not 
answered. The concession that there 
was no intent to deceive puts an end to 
the case. There was certainly no an- 
swer to the questions and if there was 
no intent to deceive there is no ground 
for avoiding the policy. Judgment re- 
versed. Opinion by the CuancELior. 
Jersey City Insurance Co. v. Meliot. 
Insurance — Condition of no other 
Insurance.—In an action on a policy 
of fire insurance the defense was that 
subsequent insurance had been obtained 
without the consent of the defendant, 
A subsequent policy had been issued 
and the defendant bad no knowledge 
of it until after the loss. The proof of 
loss contained an oath that there was 
no other insurance. Both policies con- 
tained the condition that the policy 
should be void if the insured shouid 
make any other insurance without the 
consent of the company. The second 
policy was void because this condition 
was broken at the time it was made. 
The existence of the first policy was a 
breach of the condition. The condition 
was a condition precedent and the sec- 
ond policy never had any force. The 
first policy was good at the time it was 
made and could only be avoided by a 
subsequent breach of the condition. 
The condition was that it should be 
void if the party should make any other 
insurance ; it did not say if he should 
obtain any other policy. A condition 
of forfeiture must be strictly construed. 
The second policy being void and not 
merely voidable, the condition of the 
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first was not broken and the first, 
therefore, remains binding. This con- 
struction is not suggested as one of 
first impressions. It was held in 4 
Zabriskie 447, that the secondin- 
surance to defeat the first must be 
actual and legal. This is supported by 
the other cases and by the text writers. 

The policies provided for an appor- 
tionment of the loss between all the 
companies by which policies had been 
issued whether the companies were 
liable or not, but it having been held 
that the second policy was no insur- 
ance, there will be no apportionment. 
Judgment affirmed. Opinion by the 
CHANCELLOR. 

Cole v. Oliver. 
Opinion by the CHANcELLOR. 

Conkright v. Hanlenbeck. Appeal 
from Discretionary order. No appeal 
lies from ‘a discretionary order of the 
Chancellor fixing the fees of commis- 
sions in partition. Appeal dismissed 
with costs. Opinion by Drpusz, J. 

Squier v. Mechanics Bank of Newark. 
—Decree affirmed for the reasons given 
by the Vice-Chancellor. 

Watson V. City of Elizabeth. Decree 
affirmed for the reasons given below. 

Swain Vv. Frazer. Decree affirmed. 

Sonnebone v. Manufacturers Ins. Co. 
Insurance— Meaning of Left Unoccu- 
pied.—The discussion in this case was 
as to the meaning of the terms occu- 
pied and unoccupied in a policy of in- 
surance with reference to a hotel, a 
mill, a barn and a dwelling house re- 
spectively, and it was held that the con- 
struction of left unoccupied was not 
substantially different and that the 
building in this case was not left unoc- 
cupied. Judgment affirmed. Vote7 
to 5. Opinion by Green, J. 

Quimby v. Derrickson. 
affirmed. 

Snipe v. Shiner. 


Judgment affirmed. 


Judgment 


Taxation—Per- 
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sonal liability—Constitution. A tax 
on one man’s land was paid by another 
by mistake supposing it to be his own 
land, and this suit was brought by the 
man who paid the tax against the owner 
of the land to recover the money paid, 
under that act relating to Jersey City 
which authorizes a suit in such a case. 
Held, That it was competent for the 
legislature to create this personal lia- 
bility for taxes, although but for this 
suit the owner might have abandoned 
the property and avoided the payment 
of the tax. It was objected also that 
the act did not express this object in 
its title. Meld, That it sufficiently ap- 
peared. Opinion by Van Sycxzt, J. 
Wharton v. Stoutenburgh. Con- 
tract—Statute of Frauds—WSpecific 
Performance. Question as to whether 
a@ memorandum of agreement was in- 
tended to be binding before the execa- 
tion of a formal contract. Discussion 
of authorities. Question also as to the 
statute of frauds. Held, that there 
were in this case acts referable to the 
agreement sufficient to take it out of 
the statute of frauds and to enable the 
court to decree specific performance. 
It was objected that the court cannot 
decree specific performance of contin- 
uing contracts. eld, that this is not 
such a case. The court can enforce this 
agreement entirely by decreeing that 
the defendant shall execute a lease at 
once, leaving the parties to their legal 
remedies on this. The lease can con- 
tain covenants as to the mode of work- 
ing the mine. It is distinguishable 
from the case of an award that one 
party should execute a lease and that 
the other should do certain acts. De- 
cree affirmed. Opinion by Depvug, J. 
Muirheid v. Smith. Fraudulent Con- 
veyance. Conveyance held valid, No 
actual fraud and no absence of consid- 
eration. Opinion by Knapp, J. 
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Depue, J. dissented, saying he agreed 
with the majority of the court that the 
grantee had no knowledge of the fraud, 
but thought that the decree should be 
reversed and an account should be 
taken of the real debt, and that the 
conveyance should stand only as secur- 
ity for what is found to be due. Bill 
dismissed. Vote, 7 to 6. 

Balder v. Carnie. Lien on Ship for 
Repairs. In order to maintain a lien 
on a ship for repairs under the statute, 
Rev. 586, it is not necessary that the 
contract should be made in this state, 
but only that the work should be done 
here. The contract in this case is not 
an entire contract ; the plaintiff might 
have stopped work if he was not paid 
as he went on. Judgment affirmed. 


Opinion by the CuanceLxor. 
Appeal—Inter- 


Clair v. Terhune. 
locutory and final decrees. Where a 
final decree involves the merits which 
have been détermined on the interlo- 
cutory decree an appeal brings up all 
matters determined on the interlocu- 
tory decree. If the interlocutory 
decree limits the matters referred to a 
master too narrowly it may be amend- 
ed on appeal, but items within the lim- 
its of the reference will not be consid- 
ered on appeal if no exceptions were 
taken below to the report of the master. 
Decree affirmed. Opinion by Parker, J. 

New York and G. L. Ry. Co. v. Heirs 
of Stanley. Decree affirmed. Opinion 
read by Dzpus, J. 
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Brophy v. Amboy. The Recorder in 
Amboy is authorized by statute to issue 
process for breach of ordinance against 
keeping saloon without license, the pro- 
cess to state the ordinance and mode 
of violation. The recorder is author- 
ized to impose a fine. A conviction 
having been had and a fine imposed, 
execution was issued and the defend- 
ant was arrested. He applied to the 
Common Pleas for discharge as an 
insolvent, gave bond, and was discharg- 
ed. The case was brought to the Su- 
preme Court by certiorari. The ques- 
tion to be decided is, whether the pro- 
ceeding in the recorder’s court is a civil 
action from which the Common Pleas 
can grant a discharge to an insolvent. 
We think it is. The penalty is nothing 
but a fine enforced by action, judgment 
and execution. The action is a gui 
tam action. A qui tam action is a civil 
action. 

When the penalty under an ordinance 
is imprisonment, the term is limited, 
but under any other construction where 
the punishment is a mere fine, the im- 
prisonment is unlimited. A construct- 
ion which: involves such consequences 
is not to be contemplated. 

Mayor of Newark ads. State. On 
application to restore a writ of error 
which had been dismissed. It appear- 
ing that a term had not been lost be- 
fore making the former application and 
that counsel was not in default, the 
rule dismissing the writ is set aside. 
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CASES BEFORE THE 


ESSEX CIRCUIT COURT. 


LIABILITY OF DIRECTORS AND 
OFFICERS. 


Ackerman v. Halsey. On Demurrer. 


[Opinion read April 24,1882. ] 

An action at law cannot be maintained by an 
individual shareholder of a corporation to 
recover damages for malfeasance or neg- 
ligence in the performance of his duties 
in the management of the business of the 
company. Such a suit is not maintainable 
by a shareholder in a national banking as- 
sociation by force of section 5239 of the Re- 
vised Statutes of the United States. The 
liability created by that section only arises 
out of an act of the directors, as a body, 
which has worked a forfeiture of the fran- 
chises of the association. 

The plaintiff, a shareholder of the 
Mechanics’ National Bank, brought 
this suit against the defendant, who 
was a director and the President of the 
Board of Directors of the Bank. 

A demurrer was filed to the declara- 
tion. 

The bank was organized under the 
National Banking Law. It closed its 
doors and ceased to do business on 
the 3lst day of October, 1881. The 
declaration alleges that the bank was 
and is unable to pay its debts. 

The declaration avers that it was the 
duty of the defendant, as President of 
the Board of Directors, to know the 
exact and true condition of all things 
appertaining to the welfare of the 
bank ; to see that its affairs were hon- 
estly, diligently and faithfully man- 
aged; and by timely and judicious 
measures to ascertain and correct any 
irregularities connected, or in any wise 
affecting the welfare and prosperity of 
the bank; and that it was also his 
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duty to direct and superintend the 
acts and proceedings of all the subor- 
dinate officers of said bank, and to 
cause them to account, from time to 
time, for all moneys and property 
which might come into their hands be- 
longing to the bank, or to which the 
bank was entitled; to exercise reason- 
able vigilance in seeing that the money 
and other property of the bank were 
not lost, wasted or misused; to exer- 
cise his own skill and discretion about 
loans and securities with a view to the 


preservation of the capital of the 


bank, and the profit of its shareholders ; 
to cause true records to be kept and 
proper books of account, and examine 


them personally, with the vouchers, to 
see that the moneys of the bank were 
not lent to irresponsible persons, and 
upon inadequate security, or upon 
securities not conforming to bank 
usage, or otherwise irregular, and to 
exercise a reasonable degree of dili- 
gence and fidelity in performing the 
common duties of the president of 
the bank. 

The declaration charges that the de- 
fendant, not regarding his aforesaid 
duties as such president, but wholly 
disregarding the same, neglected and 
omitted, without any reasonable excuse, 
to give reasonable and proper personal 
attention to the business of said bank, 
and the care and management of its 
property and concerns, and otherwise 
to diligently and honestly administer 
and direct the negotiations and busi- 
ness of the said bank, and exercise 
reasonable care and diligence in order- 
ing and directing the business of said 
bank and overseeing its affairs. 

It then charges specifically that the 
defendant was so grossly neglectful of 
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his duties as such president, and so 
culpably negligent in the honest and 
diligent management of the trust afore- 
said committed to and accepted by him, 
that he willfully left, and negligently 
permitted the cashier of said bank to 
control and manage its whole business, 
and to use and loan its moneys as he 
saw fit according to his will and pleas- 
ure, and without taking as security for 
such loans securities usual in bank 
dealings; and that the said cashier, 
availing himself of the opportunity 
thus afforded by the negligent conduct 
of the defendant, made way with the 
assets of the bank to an amount ex- 
ceeding two millions of dollars, which 
has completely ruined the! bank. 

The declaration concludes with the 
averment that by reason of defendant’s 
gross negligence and willful omission 
of duty as aforesaid, plaintiff's stock in 
the bank has become worthless, and 
in addition thereto, plaintiff became, 
by the failure of the bank, liable to 
the creditors of the bank to an amount 
equal to the amount of plaintiff's stock 
in the bank at par value thereof, in ad- 
dition to the amount invested in such 
shares ; and said plaintiff has, by reason 
of defendant's conduct as aforesaid, 
sustained loss and damage to the 
amount of $25,000, and therefore he 
brings suit, etc. 

Mr. T. N. McCarter, for demurrer. 

Mr, J. Harvey Ackerman, contra. 

Derve J.: I do not propose any ex- 
tended discussion on the subject of the 
liability of officers of a public or 
private corporation for negligence in 
the performance of official duties. The 
officers of a corporation are its servants 
and agents; and it is elementary law 
that they are liable in damages for 
negligence in the performance of their 
duties. The most recent case on the 
subject is Hun. Receiver v. Cary, 82 
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N. Y.. 65. Nor doI propose to consid- 
er whether the criticisms on this plead- 
ing in its formal averments are well 
grounded. 

The only ground of demurrer I wil! 
notice is that an action such as the 
present suit cannot be maintained by 
an individual shareholder against a di- 
rector to recover damages for malfeas- 
ance or negligence in the performance 
of duties which he has undertaken in 
the management of the business of the 
corporation, 

The suit is not prosecuted for the 
benefit of the creditors or the share- 
holders of the corporation as a class. 
It is an action in a court of law, brought 
by the plaintiff individually and prose 
cuted for his individual benefit. Neither 
the corporation nor the _ receiver, 
who in virtue of his appointment is 
the representative of creditors and 
stockholders, is a party to the suit. 
Indeed, under our judicial system a suit 
by an individual, who is one of a class 
as stockholders and creditors, which is 
prosecuted for the benefit of the whole 
class of persons interested, cannot be 
brought in a court of law. Nor would 
it be competent in an action at law to 
bring in the corporation or its receiv- 
er to stand on the record as the repre- 
sentative of creditors or other stock- 
holders in this litigation. If one 
stockholder can maintain a suit of this 
nature, this suit was properly brought 
by the plaintiff in his own name and 
for his individual benefit, and against 
the defendant as the only party to it, 
without naming other parties on the 
record. That by the rules of the com- 
mon law, independently of some statu- 
tory authority, such an action cannot 
be maintained, is affirmed by an un- 
broken course of decision. Whenever 
the question of the capacity of a stock- 
holder to maintain in a court of law 














Teena agen 





154 


such a suit as the present has arisen, it 
has been met with an unqualified de- 
nial of such a right. 

The leading case on the subject is 
Smith v. Hurd, 12 Met. 249. In that 
case, the declaration demurred to was 
in legal significance identical with the 
declaration on this case; and the court 
adjudged upon the demurrer that a 
stockholder in a bank could not main- 
tain an action at law against its direc- 
tors for their negligence in so conduct- 
ing its affairs that the whole capital 
was wasted and lost, and the shares 
therein rendered worthless, nor for the 
malfeasance of its directors in dele- 
gating the whole control of its affairs 
to the president and cashier, who wasted 
and lost the whole capital. 

Decisions of the same import as that 
just cited have been made in the courts 
of Connecticut, New York and Penn- 
sylvania, (Allen v. Curtis, 26 Coun. 
456 ; Greaves v. Gouge, 69 N. Y. 154; 
Craig v. Gregg, 83 Penn. 19,) and the 
doctrine is stated in the books without 
qualification that the remedy against 
directors for negligence in performing 
their duties must be prosecuted in such 
form as to protect the interests of all 
the stockholders and creditors, and 
that for such a wrong, a stockholder 
cannot have a separate action at law. 
Boone on Corp. § 142. Thompson on 
the Liability of Officers 351. The suit 
may be brought by the corporation or 
by its receiver, who is the representa- 
tive of creditors and _ stockholders. 
Under some peculiar circumstances, as 
where tbe receiver refuses to bring the 
action, a creditor or a stockholder may 
institute the action. But in such cases 
the suit must in form appear to be 
prosecuted for the benefit of all, and 
the corporation or its receiver must be 
made a party to it, Greaves v. Gouge, 
69 N. Y. 154; Peabody v. Flint, 6 
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Allen 52 ; Chester v. Hallyard, 7 Stew. 
341; Field on Corp. § 398 ; Thompson 
on Liability of Directors 352. Such a 
suit, when prosecuted hy a stockholder, 
or a creditor, can only be brought in a 
Court of Equity. The forms of pro- 
cedure in courts of law are not adapt- 
ed to give the suit proper scope nor to 
bring io the necessary parties. 

The reasoning, on which the course 
of decision above referred to is found- 
ed, is that there is no legal privity be- 
tween the shareholders in their indi- 
vidual capacity and the officers of the 
corporation. The corporation is the 
legal entity in which its property is 
vested, and by which its business is 
conducted, The very purpose of the 
incorporation is to create a legal and 
ideal person in law, which shall repre- 
sent the interests of the individuals 
composing it. The officers, however 
selected, are the servants and agents of 
the corporation, and not of the indi- 
vidual stockholders, and the injury 
suffered by the waste of the property 
of the corporation with the misman- 
agement of its affairs is in a legal sense 
an injury to the corporation itself. The 
injury done by the mismanagement of 
the affairs of the corporation is not pri- 
marily or necessarily an injury to the 
stockholders. The creditors of the 
corporation are entitled to be first paid 
out of its property, and the damages 
recovered for breeches of official duties 
would be assets of the corporation, to 
be applied in the first instance toward 
the payment of its debts, and in which 
the stockholders would be entitled to 
share only in the event of there being 
asurplus after all the obligations of 
the corporation to creditors were dis- 
charged. Such an administration of 
the assets of the corporation can only 
be affected by recognizing the right of 
the corporation, or its receiver to sue 
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and recover the damages. It would 
be utterly defeated if individual stock- 
holders were allowed to sue and re- 
cover for their individual benefit the 
damages arising from the wrongful dis- 
position of the property of the corpor- 
ation. 

The practical difficulties inherent in 
any other course of procedure are con- 
spicuously apparent. If one stock- 
holder may. sue, each of the stockhold- 
ers may maintain his individual suit ; 
and on the doctrine contended for, each 
tax payer in a municipal corporation 
would be at liberty to bring his sepa- 
rate suit for the wasteful or improvi- 
dent management of municipal affairs 
onan allegation that the burden of 
taxation was increased by the squander- 
ing of public moneys. And if the cor- 
poration has become insolvent, and 
unable to pay its debts, each of its 
creditors would also be entitled to his 
suit, on the ground that the wrongful 
acts of its officers had impaired the 
financial ability of the corporation and 
diminished the security for his debt. 
Indeed, if this doctrine be sound thata 
stockholder may bring his individual 
suit for an injury done to the corpora- 
tion by the mismanagement of its af- 
fairs, on the hypothesis of his direct 
and contingent interest in its pros- 
perity, it would in principle authorize a 
stockholder to sue third persons for 
trespasses and injuries done to the 
property of the corporation, for by 
such wrongful acts the interests of 
stockholders in the corporation are in- 
juriously affected. 

It is manifest that well settled legal 
principles as well as practical difficulties 
present insuperable obstacles to the 
maintenance of a suit such as the pres- 
ent suit ina court of law. For the 
wrong complained of ample means of 
redress are afforded in another forum 
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and by other proceedings. The re- 
ceiver may sue, and if he unreasonably 
refuses to do so any stockholder may 
institute proceedings in equity in which 
the rights of all parties, creditors and 
stockholders can be protected. 

It was also contended that this suit 
was maintainable in virtue of the pro- 
visions of section 5239 of the national 
banking act. That section is in these 
words : 


“Tf the directors of any national banking 
association shall knowingly violate, or know- 
ingly permit any of the officers, agents or ser- 
vants of the association to vio'ate any of the 
provisions of this title, all the rights, privi- 
leges and franchises of the association shall 
be thereby forfeited. Such violation shall, 
however, be determined and adjudged by a 
proper circuit, district or territorial court of 
the United States, iu a suit brought for that 
purpose by the Comptroller of the currency in 
his own name before the association shall be 
declared dissoived ; and in cases of such viola- 
tions every director who participated in, or 
assented to the same, shall be held liable in 
his personal and individual capacity for all 
damages which the association, its sharehold- 
ers, or any other person, shal! have sustained 
in consequence of such violation.” 


By a subsequent act, passed June 30, 
1876, it is provided that when any na- 
tional banking association shall be dis- 
solved as prescribed in the preceding 
section, a receiver may be appointed by 
the comptroller of the currency to close 
up the affairs of the association. 

It is apparent that this suit can de- 
rive no support from the statute re- 
ferred to. 

The National Banking Act contains 
a variety of provisions specifically point- 
ing out certain acts which are to be 
done, and certain other acts which are 
not to be done, as directions for the 
management of associations organized 
under the statute. Section 5239 was 
designed to secure compliance with 
the provisions of the act under the 
penalty of a forfeiture of all the rights, 
privileges and franchises of the asso- 
ciation. And itis plain that the acts 
upon which the forfeiture shall be ad- 








enn 2 





156 


judged are acts done by the directors 
acting officially as a board. Such is 
the signification of the language used. 
The words of the act are that “‘if the di- 
rectors shall knowingly violate or know- 
ingly permit any of the officers, agents 
or servants of the association to violate 
any of the provisions of this title, all 
the rights, privileges and franchises of 
the association shall be thereby for- 
feited.” * * * “And in cases of such 
violation any director who participated 
in or assented to the same shall be 
held liable in his personal and indi 
vidual capacity for all damages which 
the association, its shareholders or any 
other person shall have sustained in 
consequence of such violation.” The 
natural import of this language is that 
the act, which shall carry with it a for- 
feiture of the franchises of the corpor- 
ation, shall be the act of the directors 
as a body; and personal liabiljty is cast 
upon the individual directors who have 
participated in, or assented to the 
doing of such act. It would be a 
forced and unreasonable construc— 
tion of the words in this 
statutory enactment is expressed if 
they should be so construed as to 
allow a single director by his own indi- 
vidual act, or by his negligence in the 
performance of his duty, to involve the 
whole association in the forfeiture of all 
its rights, privileges, and franchises. 


which 


Again, it is the act in the directors| 


knowingly done, or knowingly permit- 
ted to be done that by the statute 
causes the forfeiture of the rights of 
the association, and personal lia- 
bility is laid upon such of the directors 
as have participated in or assented to 
the acts so done, or permitted to be 
done. Now it is a cardinal rule of 
pleading that in an action founded on 
a statute which gives a remedy where 
none existed at common law, the dec- 
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laration must set out the facts and cir- 
cumstances, the existence of which is 
necessary to entitle the plaintiff to the 
action given by the statute ; Thrope v. 
Rankin, 4 Harr. 36 ; Rader v. Town- 
ship of Union, 14 Vroom 518. In this 
respect this declaration is radically de- 
fective. Averments of specific acts 
knowingly done or permitted to be 
done by the directors and that the de- 
fendants participated in or assented to 
the acts so done, are essential aver- 
ments in a pleading founded on this 
statute. This declaration contains no 
such averments. It is a declaration 
in the usual form in which declarations 
for negligence at common law are 
drafted. 

I think there should be judgment for 
the defendant on the demurrer. 





PASSAIC COMMON PLEAS. 





APPEAL—NON-SUIT. 





Henry G. Stebbins, Jr., et. al., v. James A. 
Morrisee. 
[April Term, 1882.] 
[Reported by Francis Scott, Esq. 

In debt. 

This was an appeal from a justice of 
the peace. The appeal having been 
moved, the plaintiff proved his case, in 
which it was disclosed that the defend- 
ants were residents of the city of Pat- 
erson at the time the suit was brought. 
The plaintiff having rested, defendants’ 
attorney moved for a nonsuit, because 
under the act of the Legislature, pass- 
ed March 11, 1879, the justice had no 
jurisdiction of the case at the time it 
was commenced. In support of this 
he cited the recent decision of the 
Court of Errors in Payne v. Mahon. 

Tue Court reviewed the eotire legis- 
lation upon the subject, beginning with 
the District Court act of 1877, and 
also the decisions of the courts, and 
concluded by granting the nonsuit. 
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MISCELLANY. 


CORRESPONDENCE. 


PROOF OF DEED OF CORPORA- 
TION. 





To the Editor of the New Jersey Law Journal, 
Srr:—I drew an assignment of a mort- 
gage from a Building and Loan Associa- 
tion, duly incorporated, to A. I. D. and used 
form No. 62 in Corbin’s Forms in drawing the 
acknowledgment, which was as follows: 


State of New Jersey, os 
Warren County, : 


Be it remembered that 
in this day of 1882, (writing the 
date in words) personally appeared before me 
the subscriber a Master in Chancery of New 
Jersey, A.J. who being by me duly sworn 
doth depose and make proof to my satisfac” 
tion that he well knows the corporate seal of 
the P. C. B. and L. Association, the grantor 
named in the within deed, that the seal there- 
to affixed is the proper corporate seal of the 
said association;that the same was so affixed 
thereto and the said deed signed and deliver- 
ed by J. B. W., who was at the date and exe- 
cution thereof the president of the said asso- 
ciation, in the presence of the deponent as the 
voluntary act and deed of the said associa- 
tion; that the said deponent thereupon sign- 
ed the same as subscribing witness. 

Sworn and subscribed before me) . 
A. J. 
J. M. V., M. ©. C. of N. J. j 

It was sent to the Clerk of Morris County 
to be recorded, but he refused to record it, be 
cause the acknowledgment did not show that 
the subscribing witness was an officer of the 
corporation and had official knowledge of the 
seal, and that the deed was made by authority 
of the bard of directors. 

I think you will benefit the bar if you will 
call attention to what is really needed in such 
a certificate. There were two questions that 
presented themselves to my mind. First, who 
is the proper judge of what the certificate 
shall contain; the officer who takes the proof, 
or the clerk who is to record it? Second, 
would not the clerk be liable for damages? Any 
one might suffer by neglecting to record a 
deed of a corporation, proved according to 
the form given above by Mr. Corbin? 





I send this to you for the purpose of hav- 
ing your view as to the proper form of a cer- 
tificate of proof of a deed executed by a cor- 
poration. O. J. 

Wasuineton, N. J. 

Note. In justice to the County Clerk I 
will say that a certificate prepared by the late 
Attorney General Jacob Vanatta, which had 
been used in his office, was his authority for 
rejecting the certificate I prepared. 





Comments by the Editor. 


It is not necessary that the proof should be © 


made by an officer of the corporation or by a 
person having “official knowledge” of the 
seal, nor need it be proved that the seal was 
affixed by authority of the Board of Directors. 
On this point the certificate would not be con- 
clusive and is of no force at all. If the seal 
were not the seal of the company, or if the per- 
son who signed the deed were not an officer 
or had no authority to sign it; these facts 
could be proved in spite of any certificate of 
the acknowledgment of the deed. 

The proof of the deed for the purpose of 
recording is only proof by a subscribing wit- 
ness that the person who executed it did so as 
the voluntary act and deed of the company. 
Upon this point the officer who takes the 
proof is the sole judge. As to the form of 
the certificate the clerk may enquire and if it 
is insufficient he may refuse to record the 
deed, but he does so at his peril. 

This form No. 62, in Corbin’s Forms, seems 
to be sufficient, but it is not the best. It is 
much better that the proof should be made 
by some officer of the company. There isa 
good form in Hubbell’s Legal Directory, and 
also in 8 N. J. Law Journat p. 34, where 
also a New York case on the subject is discuss- 
ed and the authorities are referred to. —Eb, 





APPOINTMENT OF PROSECUTOR. 





To the. Editor of the New Jersey Law Journal, 
Srr: I notice in the New Jersey Law 
Journat for April that you compare the 
present legal status of Prosecutor Abeel to 
that of Judge McCarter when first appointed; 
but there is a very great difference. The 
term of Judge McCarter’s predecessor expired 
April 1, 1879, while the Legislature had ad- 
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journed March 14, 1879. But Prosecutor 
Abeel’s term expired March 20, 1882, and the 
Legislature adjourned March 31, 1882. In 
Judge McCarter’s case the Legislature was n >t 
in session when the term expired, while in 
Prosecutor Abeel’s it was. In 1859 the term 
of the Chancellor expired while the Legisla- 
ture was in session, and the Senate refused to 
confirm. Wm. L. Dayton, then Attorney 


General, advised Gov. Olden that he could 
not appoint after the Legislature adjourned, 
and he did not, and the office was vacant for a 
Yours Truly, 

W. FREEMAN. 
OranceE, N. J., April 6, 1882. 


whole year. 





OUR PRISON SYSTEM. 

Judge Magie, in a late charge, spoke at 
length of the subject of imprisonment and its 
object and condemned the present jail system 
of the state. Men who went to jail went too 
often to a life of idleness, where crime was 
learned instead of reformed from. Evil com- 
muvications corrupted good manners. To 
confine young and old, high and low, the very 
depraved, and the pure minded in one jail 
was abominable. Each county. could and 
should have a work house, or furnish labor in 
some form to the prisoners. An interme- 
diate prison system would be good, but the 
present system could be improved by a little 
more attention given to it by the Freehold- 
ers.—Trenton True American. 


GOVERNOR LUDLOW’S VETOES. 


In filing several of the bills passed by the 
Legislature without his approval recently, 
Governor Ludlow accompanied them with a 
statement of his objections. Upon the Flynn 
water bill, he said: 

The right of eminent domain conferred up- 
on those who may organize under this act, is 
the right to take, for public use, the property 
of the private citizen. 

This bill is the reversal of that doctrine, and 
authorizes the condemnation of public rights 
for the benefit of private individuals. 

The bill taxing bank stock at its par value 
or less was also filed without approval. The 
Governor says: ‘‘I am of the opinion that 
bank stock, as any other property, should be 
assessed according to its true value. That is 
the provision of our Constitution, and if the 
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stock of a bank or any other corporation is 
worth more or less than par, if should be tax- 
ed accordingly.” 

Concerning Assemblyman Farrier’s two tax 
bills, which were also defeated by the Gov- 
ernor, the following were endorsed : 

Assembly 57—-An act to assess property for 
taxation in the place where located. This bill 
is an innovation in one particular (that of 
goods in stores, factories and warehouses) 
upon the rule of taxing personal property 
where the owner resides. It is therefore spec- 
ial legislation in regard to a subject which the 
Constitution particularly provides shall not be 
reached except by general laws and uniform 
rules. 

Assembly No. 58—An act to limit the ex- 
emption of property from taxation. This bill, 
so far as it applies to railroad corporations, 
which it is evidently designed to reach, would 
provide one method of taxation for those now 
incorporated and avother for those hereafter 
to be incorporated. This would be contrary 
to the provisions of the Constitution relating 
to taxation. 

Concerning the bill increasing Judge Mc- 
Carter’s salary, the Governor says: ‘* The 
effect of this law is to increase the salary of 
the Law Judge of a single county in this State 
during his term of office and is repugnant to 
the spirit of the Constitution.” 


The other bills filed without approval were 
as follows: Assembly 13, concerning chattel 
mortgages; Assembly 19, relative to the spe- 
cific performance of agreements in convey- 
ances by improvement and sanitary associa- 
tions, Assembly 220, relative to requiring 
bonds from officers of pursuing and detective 
companies; Assembly 291, authorizing the 
Jersey City Finance Board to borrow money 
for lighting streets; Assembly 334, relative to 
the repayment in certain cases by cities of the 
first class of the excess of assessments for im- 
provements made in such cities on lands be- 
yond the benefits received by said lands from 
such improvements. 

Senate 12, relative to roads in Randolph 
township, Mercer county ; Senate 65, chang- 
ing the method of recording mortgages; Sen- 
ate 98, repealing the act providing for a Ser- 
geant-at-Arms of the Monmouth county courts; 
Senate 121, relative to taxes in cities of the 
third class ; Senate 15, relative to bond securi- 
ty assurance societies ; Senate 196, authoriz- 
ing freeholders to fix the salary of the director- 
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at-large of Hudson county ; all the Menhaden 
fishery bills. 





U. S. CIRCUIT COURT. 

The case of George J. McGourkey et als. v. 
The N J. Southern Railroad Company and 
the Highland Beach Association before the U. 
8. Circuit Court involved the title to land on 
the seashore between the ocean and the North 
Shrewsbury river. The trial began on March 
29th, and lasted until April 15th, when it 
ended with a verdict for the defendants. In- 
teresting questions of law were involved re- 
lating to the title to land under water and 
land formed by accretion. Wm. H. Vreden- 
burgh was counsel for the plaintiffs, and 
Benjamin Williamson and R. W. De Forest, 
of New York, appeared for the defendants. 

The case of Mallory et al. v. Shinn, in the 
U. 8S. Circuit Court, was a suit about oysters, 
and as usual with oyster cases, attracted a good 
deal of attention. It involved the subject of 
the proprietor’s rigits tothe land between 
high and low water, and the rights of individ- 
uals to oysters planted on the common land, 
The case was tried April 18th, and resulted in 
a verdict of $500 for the plaintiffs. Messrs. 
Potter and Nixon appeared for the plaintiffs, 
and Mr. H. L. Slape for the defendant. 





_PERSONAL. 


Mr. A. Q. Keasbey has been again appoint- 
ed District Attorney of the United States for 
the district of New Jersey. His commission 
was dated April 12, and he took the oath of 
office on April 24. He has now held the 
office for twenty-one years. He was appoint- 
ed by President Lincoln in March, 1861, and 
again in 1865, but the second commission was 
not signed when the President was assassin- 
ated. He was appointed by President John. 
son until the next session of the Senate, and 
in January, 1866, he was appointed by Johnson 
for four years. He held over until March, 
1870, and was appointed by Grant for four 
years, and again in 1874 for four years. He 
was appointed by Hayes in March, 1878, and 
after receiving a temporary appointment from 
Judge Bradley in March, 1882, he was ap- 
pointed by President Arthur on April 12, 
1882, for four years. 

John T. Bird, Esquire, of Flemington, has 
been appointed Vice-Chancellor in the place 
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of Amzi Dodd, resigned. The appointment 
was made after a very careful consideration on 
the part of the Chancellor, and is received with 
satisfaction by the Bar. Mr. Bird isa good 
equity lawyer, a man of sound judgment, and 
has the capacity for hard work. Vice-Chan- 
cellor Bird will live in Flemington and sit at 
Trenton and Camdem. Vice-Chancellor Van 
Fleet bas returned to Newark, and will hear 
motions there and in Jersey City. 

Mr. Sergeant P. Stearns has been appoint- 
ed consul of the United States at Montreal. 

Mr. Richard Wayne Parker has gone to 
Europe for a short trip. 





JUDGE CLIFFORD’S STYLE. 


In writing his opinions and other docu- 
ments, Justice Clifford, of the United States 
Supreme Court, always avoided as much as 
possible the definite article. He would write 
page after page without a single ‘‘the.” 
Why he did so no one ever found out, nor, 
indeed, dared try to find out, except the 
jocular Justice Grier, who alone could take 
liberties with his dignified colleague from 
Maine. Once, in hope of solving the mystery, 
he asked, slapping Clifford on the back as he 
spoke: “ Oliffy, old boy, what makes you hate 
the definite article so?’ But Clifford drew 
himself up with Roman dignity and replied 
gravely: ‘‘Brother Grier, you may criticise my 
law, but my style is my own.”—Hachange. 





NOTES. 


The First National Bank Building at Newark 
has been sold to J. Frank Fort, the counsel for 
some of the directors, for $85,000, the deed to 
be delivered, and possession given on May Ist. 
The bill of saie of fixtures ard furniture of 
the bank includes the fine old gray cat, which 
has lived for many years in the bank, and 
was not in the least disturbed by the failure 
of it, but has remaiaed in possession ever 
since, 

A quere is madein the Central Law Jour- 
nal of April 7th: ‘* Willa part payment of a 
debt made on Sunday be sufficient to take the 
debt out of the Statute of Limitations ?” 





BOOK NOTICES. 


New Jersey Law Reports, Vol. XLIII, Vr. 
14: Trenton. 1882. 


Fourteenth Vroom includes the cases de- 
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termined during the year 1881, beginning with 
the February Term of the Supreme Court and 
ending with the November term of this court 
and the Court of Errors. 


New Jersey Equiry Reports, Vol. XXXIV. 
Stewart 7: Trenton. 1882. 


Seventh Stewart covers the cases from May 
to November, 1881, and contains notes by the 
reporter. 





A TREaTIsE oN THE Law or ConvVEYANCING, by 
W. B. Martindale. St. Louis, Mo.: Will- 
iam H. Stevenson. 1882. 

The practical questions which meet the 
conveyancer of the present day in this coun- 
try are so different from those which puzzled 
the old English real estate lawyers, that the 
old books are of little use as practical hand. 
books. The principles of the law must of 
course be learned by a careful study of the 
old beoks, but for every day use in the office 
one wants a book which states the law as it is 
now with reference to questions which are 
now of practical importance. The design of 
this volume is ‘‘ to present, in a convenient 
form for ready reference, a concise yet some- 
what comprehensive view of the law of con- 
veyancing, applicable to all the states.” It 
is one of the objections to American law books 
that they are designed to be applicable to all 
the states, and that in the attempt to set forth 
the law of so many different states it is not 
stated fully and accurately as it is in any one. 
The principles of the law of conveyancing 
however, are substantially the same in all the 
states and there is less digression in this book 
than we expected to find. The author has 
treated the subject with practical ends in view 
and furnished a clear and concise statement 
of the law relating to all the topics involved 
in practical conveyancing with references to 
many cases. It treats in detail of the gener. 
al requisites of deeds, the formal parts of a 
deed, and under this of the date, the names of 
parties, the recitals, the consideration, the 
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granting clause, the description, the haben- 
dum, the covenants, etc. A chapter is devo- 
ted to the execution of deeds and another to 
the acknowledgment and registrations of deeds. 
There are several chapters upon leases and 
several upon mortgages and the last four treat 
of wills as a means of conveying lands, and 
their execution, revocation, probate and con- 
struction. The book will prove very useful 
as a book of reference but the real estate law 
of each state is necessarily peculiar to itself 
and a gemeral text book cannot be taken as 
an authority in any one. And yet a book 
which does attempt to give the law in every 
state ought to have said more on the necessity 
of using the word heirs in a deed than that 
the rule has been abrogated in most of the 
states without saying in which it remained in 
force. 


BOOKS RECEIVED. 


Morrison’s Transcript of the Decisions of the 
United States Supreme Court, Vol. 4 part 
3. Washington, D.C.: Wm. H. Morrison. 
1882. 

This part contains the cases decided Janu- 
ary 9th, 16th and 23d. 


Tue U.S. Supreme Court Reporter; reports 
of Decisions of the Supreme Court of the 
United States, October Term, 1881, by Sam- 
uel F, Miller, LL. D., one of the justices of 
the court. Des Moines: Mills & Co, 1882. 
This is a new set of reports—a rival of the 

Transcript and of the regular reports. The 

publishers say that Judge Miller has under- 

taken the work because of “his desire that 
the opinions of the court shall be reported in 

a manner that may reach his ideal.”” The 

latest opinion in this nnmber is one of 

Dec. 12, 1881, but the publishers say ‘‘in a 

short time we will be caught wp with the court 

and will thereafter issue promptly as soon as 
the opinions are announced.” 








